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AMERICAN GLUE & RESIN, 

INC., Plaintiff, 

v, 

AIR PRODUCTS & CHEMICALS, INC.; 

MntlncU, Inc.; and Union Oil Company 

ol' California, Defendants. 

Civ. A. No. 92-10555-GN. 

United States District Court, 

D. Massachusetts. 

Oct. 14, 1993. 

Owner of manufacturing plant brought 

action against chemical suppliers and chemi

cal transporter, seeking to recover for envi

ronmental contamination of its pinperty. On 

suppliers' motion to dismiss, the District 

Court, Gorton, on report, and recommen

dation of Bowler, United States Magistrate 

Judge, held that: (1) supplier's allegations 

were sufficient to state breach of contract 

claim: (2) breach of contract claim was not 

barred by limitations; (3) owner had stand

ing to bring action under Massachusetts en

vironmental statute; (4) claims under statute 

were not barred by limitations; (5) negli

gence claims were not barred by limitations; 

and (t>) owner's allegations were sufficient to 

state trespass claim under Massachusetts 

law. 

Motion allowed in part and denied in 

part. 

1. Evidence 0»43M) 

District court would not take judicial 

notice of related state court litigation in rul

ing on motion to dismiss manufacturing plant 

owner's breach of contract claim against 

chemical suppliers for failure to stale a claim, 

where owner failed to attach any documents 

related to the state court litigation. Fed. 

Rules Civ.Proc.Rule 12(b)((i), 28 U.S.C.A.; 

Fed.Rules Eviil.Rulc 20] (b. tl). 28 U.S.C.A. 

2. Sales <5=>411 

Manufacturing plant owner's allegations 

that chemical supplier breached contracts 

for sale, delivery and storage of chemicals by 

causing chemical spills was sufficient to state 

breach of contract claim against the suppli

ers. Fed.Rules Civ.Proc.Rule 12(b)((>), 28 

U.S.C.A. 

3. Limitation of Actions 0=2K D 

Uniform Commercial Code's (UCC's) 

four-year statute of limitations for transac

tions in goods, rather than the Massachusetts 

six-year statute of limitations for contracts 

outside the reach of UCC, applied to action 

for breach of contracts involving sale, deliv

ery and storage of chemicals. M.G.L.A. c. 

10fi. §§ 2-105, 2-318, 2-725; c. 2(50, § 2. 

4. Limitation of Actions o=>4(i((>) 

Uniform Commercial Code's (UCC's) 

four-year statute of limitations for transac

tions in goods, applicable to manufacturing 

plant owner's breach of contract action 

against chemical suppliers, based on suppli

ers' alleged spills while delivering chemicals, 

commenced to run when neighboring land

owner brought action against plant owner 

based on alleged groundwater contamination, 

rather than when state agency notified plant 

owner of alleged chemical spillage; chemical 

deliveries could have occurred after owner 

received notice from agency and resulted in 

injuries reflected in adjoining owner's litiga

tion. M.G.L.A. c. IOfi. § 2-725. 

5. Health anil Environment C=»25.15(4.I) 

Manufacturing plant owner had standing 

to bring action against chemical suppliers 

under Massachusetts statute creating private 

cause of action for persons liable for environ

mental response costs to extent owner had 

expended money for assessment costs in con

nection with alleged chemical contamination. 

M.G.L.A. e. 21E, & 4. 

6. Health and Environment <£=>25.15(3.3) 

Manufacturing plant owner's failure to 

expressly state that it had paid environmen

tal assessment costs in connection with chem

ical contamination on its property did not 

require dismissal of its complaint against 

chemical suppliers tinder Massachusetts envi

ronmental statute; owner had been held lia

ble in state court for contamination of adjoin

ing property, and it could be inferred that 

state action involved information gathering 

activities. M.G.L.A. c. 21E, § 4. 

i 
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7. Health ami Environment <$=>25.15(5) 

Massachusetts three-year statute of limi

tations for tort actions applied to action un

der Massachusetts environmental statute 

permitting any person to recover damages 

resulting from release or threat of release of 

hazardous material from any responsible per

son. M.G.L.A. e. 21E, S 5; c. 2(10, § 2A. 

8. Limitation of Actions 0=95(7) 

Three-year statute of limitations applica

ble to manufacturing plant owner's action 

against chemical suppliers for environmental 

damage caused by suppliers' alleged chemical 

spills commenced to run when state court 

action was brought against owner by adjoin

ing landowner, although state agency had 

given owner notice of environmental injury to 

owner's property throe years earlier; own

er's complaint did not distinguish whether 

allegations of chemical spillage in state court 

litigation were limited to those alleged by 

state agency. M.G.L.A. c. 21E. § 5; c. 2(50, 

§ 2A. 

9. Limitation of Actions c=>58(l) 

Three-year statute of limitations applica

ble to manufacturing plant owner's claims 

against chemical suppliers under Massachu

setts statute creating private cause of action 

for persons liable for response costs began to 

run on date owner paid assessment costs in 

connection with state court litigation arising 

irom suppliers' alleged chemical spills. 

M.G.L.A. c. 21E, § 4; c. 2*50, ft 2A. 

10. Limitation of Actions ©=*55(1) 

Massachusetts three-year statute of limi

tations for tort actions generally begins to 

run at time of plaintiffs accident or injury. 

M.G.L.A. c. 260, § 2A. 

11. Limitation of Actions <£==>95(-l.l, 7 )  

When plaintiff neither knows nor should 

have known of its injury and its likely cause, 

such as environmental injury, discovery rule 

dictates that Massachusetts three-vear limi

tations period for tort actions begins to run 

when plaintiff discovers, or at any earlier 

date when plaintiff should reasonably have 

discovered that it has been harmed or may 

have been harmed by defendant's conduct. 

M.G.L.A. c. 260. § 2A. 
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12. Limitation of Actions ©=*95(4.1, 5) 

Under Massachusetts discovery rule, 

claim accrues at time plaintiff knows or rea

sonably should have known not only of his or 

her disease or injury but of its cause; once 

plaintiff is put on reasonable notice that par

ticular act of another person may have been 

cause of harm, plaintiff has duty of inquiring 

and limitations period begins to run. 

13. Limitation of Actions ©=>95(7) 

Massachusetts three-year statute of limi

tations applicable to chemical plant owner's 

negligence action against chemical suppliers, 

based on alleged chemical spills, commenced 

when state court action was brought by ad

joining landowner based on alleged ground

water contamination, rather than when state 

agency notified owner of environmental inju

ry to its property caused by chemical spill

age; owner's complaint did not distinguish 

whether allegations of chemical spillage in 

state litigation were limited to those alleged 

earlier by state agency. M.G.L.A. c. 260, 

§ 2A. 

14. Trespass ©=>40(4) 

Manufacturing plant owner's allegations 

that chemical suppliers allowed release and 

spillage of chemicals as a result of their 

failure to use due care in handling hazardous 

materials was sufficient to state trespass 

claim against suppliers under Massachusetts 
law. 

15. Nuisance ©=>4 

Under Massachusetts law, manufactur

ing plant owner could not maintain nuisance 

action against chemical supplier for chemi

cal contamination on manufacturer's property 

allegedly caused by suppliers' spills. 

Robert E. Daidone, Law Offices, Boston. 

MA, for plaintiff. 

Rosemary M. Allen, Mintz Levin Cohn 

Ferris Glovsky & Popeo, P.C.. Boston, MA, 

for defendants. 

Deming E. Sherman, Matthew T. Oliverio, 

Edward & Angell, Providence, Rl. for Union 

Oil of California. 
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GORTON, District .Judge. 

Report and Recommendation accepted and 

adopted. 

REPORT AND RECOMMENDATION RE: 

DEFENDANT AIR PRODUCTS & 

CHEMICALS, INC. 'S MOTION TO 

DISMISS (DOCKET ENTRY # -V: 

MOTION TO DISMISS (DOCKET EN

TRY #5) 

August 31, 1993 

BOWLER, United States Magistrate 

Judge. 

On March 31, 1993, defendant Air Prod

ucts & Chemicals, Inc. ("Air Products") filed 

a motion to dismiss (Docket Entry #3) as 

did defendant Union Oil Company of Califor

nia ("Union") (Docket Entry #5). Plaintiff 

American Glue & Resin, Inc. ("American") 

opposes the motions.1 (Docket Entry ## 9 

& 10). 

On July 13, 1993, this court held a hearing 

and took the motions to dismiss (Docket En

try ##3 & 5) under advisement. 

BACKGROUND 

American originally filed this action in 

Massachusetts Superior Court on December 

27, 1991. On March 9, 1992, Air Products 

filed a tmtice of removal in the United States 

District Court, District of Massachusetts, 

based on diversity jurisdiction. (Docket En

try # 1). 

American alleges that defendants Air 

Products, Union and Matlack, Inc. ("defen

dants") are responsible for environmental 

contamination in the area of American's plant 

in Middleton, Massachusetts. (Docket Entry 

# 1. HO). American further claims that cer

tain spillage of chemicals took place and that 

defendants, two suppliers of chemicals and a 

transporter of chemicals, are responsible for 

the resulting damages suffered by American. 

(Docket Entry #1, 117). American brings 

the following six counts for relief against 

defendants: (1) breach of contract (Count I); 

(2) declaratory judgment (Count II); (3) ac-

1 .  The  mot ions  to  d i smiss  we ic  re fe r red  to  th i s  

cour t  fo r  i s suance  o f  a  i cpor t  and  recommonda-

cessory liability under Massachusetts Gener

al Laws chapter 21E ("chapter 21E") (Count 

III); (4) joint and several strict liability of 

defendants for violating chapter 21E (Count 

IV); (5) negligence (Count V); ((5) trespass 

(Count VI); (7) nuisance (Count VII); and 

(8) injunctive relief (Count VIII). (Docket 

Entry # 2). 

Air Products and Union seek dismissal on 

the grounds that counts I, III, IV and V are 

barred by the applicable statute of limita

tions. Air Products additionally submits that 

counts 111 and IV are subject to dismissal 

because American fails to state a claim for 

relief under section 4 of chapter 21E and 

American's claim under section 5 of chapter 

21E is time barred. Air Products and Union 

further argue that Count VI for trespass and 

Count VII for nuisance fail to state a claim 

for relief. Finally, Air Products and Union 

seek dismissal of counts II and VIII for 

declaratory and injunctive relief inasmuch as 

these counts are derivative in nature. 

(Docket Entry ##4, (> & 12). 

American disagrees with Air Products' and 

Union's assertions concerning what statute of 

limitations to apply to counts I, III. IV and 

V. American also disputes the triggering 

date with respect to whatever statute is ap

plied and asserts that counts VI and VII arc 

viable as plead. (Docket Entry ## 11 & 13). 

Inasmuch as Air Products and Union seek 

dismissal under Rule 12(b)((i), Fed.K.Civ.P., 

this court shall draw all reasonable inferenc

es in favor of American, the nomnoving par

ty, and accept as true the factual allegations 

contained in the complaint. Dismissal is 

proper if it appears beyond doubt that Amer

ican can prove no set of facts entitling it to 

relief. Dartmouth Review r. Dartmouth 

College. 889 F.2d 13, 1(5 (1st Cir.1989); Les-

sler v. Little, 857 F.2d 8(5(5, XG7 (1st Cir.1988), 

cert, denied, 489 U.S. 101(5, 105) S.Ct. 1130, 

103 L.Ed.2d 192 (1989); Fmminghum Union 

Hospital, Inc. v. Tivvelcrs Insiimncc. Com-

poun, 721 F.Supp. 1478, 1481-1482 (D.Mass. 

1985)); see also Conra-Martincz v. Arritlo-

ya-Belendez, 903 K.2d 49, 53 (1st Cir.l95)0) 

tion on June 7. 1093. 
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(legal conclusions not entitled to presumption 

ol truthfulness). Consideration of documents 

not attached lo the coniplainl or incorporated 

therein is improper under a Rule I2(b>((>) 

motion. ( 'oi i fH'rnl i t ' i i  i l r  Al/niro ) '  Crnl ih> 

Aytttuhi Ki ihh r, I 'eahmh) t£ (. 'nni/Hni i / ,  11' , ) :}  

F.2d 2(i!), 272 (1st Cir.19513). 

As alleged in the complaint, this court 

finds the following facts as true for purposes 

of the motions to dismiss. American is a 

Massachusetts corporation engaged in the 

business of manufacturing and selling adho-

sives. Its principal place of business and the 

location of its plant are in Middleton, Massa

chusetts. (Docket Entry #2). 

Air Products, a supplier of chemicals, is a 

corporation located in Allentown, Pennsylva

nia and licensed to do business in the Com

monwealth of Massachusetts. Union, also a 

supplier of chemicals, is a corporation located 

in Los Angeles, California and licensed to do 

business in the Commonwealth of Massachu

setts. Matlack. a transporter of chemicals 

for Air Products, is a corporation locator! in 

Lansdowne, Pennsylvania and licensed to do 

business in the Commonwealth of Massachu

setts. (Docket Entry # 2). 

On December 2!), IP,SO, American received 

a notice of its violation of chapter 21E from 

the Massachusetts Department of Environ

mental Quality Engineering ("DEQE"). The 

DEQE investigated the environmental dam

age and concluded thai American "had com

mitted one or more acts which resulted in 

environmental damage" or that American 

was otherwise responsible for the environ

mental damage in the area of its Middleton 

plant. (Docket Entry # 2). 

In IDS!) Sandra Pollack ("Pollack"), an ad

jacent property owner, llled a lawsuit in Mas

sachusetts Superior Court against American 

based on chemical spillage resulting in a 

judgment against American in the amount of 

$1!U.0()() ("Pollack litigation"). During the 

period of time in which defendants sold, de

livered and stored chemicals at or around 

American's plant, chemicals were spilled or 

released as alleged in the DEQE report and 

in the Pollack litigation. As a result of this 

spillage of chemicals, the groundwater feed

ing Pollack's well became contaminated to-
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gether with the land and the water supply ol 

American. (Docket Entry # 2). 

DfSCIFSSfOX 

Employing the above mentioned standard 

with respect to review of the motions to 

dismiss, this court turns to the respective 

counts. 

I. Count I; Breach of Cnuttvct 

Under Count I American asserts that 

"UUefendants materially breached their con

tracts with | American | for the sale, delivery, 

and storage of chemicals, by causing a spill

age of chemicals, as alleged by the DEQE, 

and in the Sandra Pollack litigation." (Dock

et Entry # 2, 1110). American refers to each 

defendant collectively as "defendants" and 

fails to identify the specific contract(s) alleg

edly broached. Air Products and Union 

therefore argue that Count I fails to plead 

specific facts entitling American to relief m 

violation of Rule 12(b)((i), Fed.R.Civ.P. 

In reply, American argues that this court 

can take judicial notice of mailers of public 

record and, in particular, the Pollack litiga

tion. Consequently, Air Products and Union 

were adequately apprised of American's 

breach of contract claim. American also 

points out that the Federal Rules of Civil 

Procedure provide for libera) notice pleading. 

Air Products and Union additionally main

tain that Count I is time barred under the 

four year statute of limitations applicable to 

transactions in goods under the Uniform 

Commercial Code. Massachusetts Ceneral 

Laws chapter lOfi, section 2-725 ("section 2-

725"). Inasmuch as American had notice of 

the breach at the time it received the DEQE 

notice in December J!)8(i but waited nearly 

five years to file suit, American's breach ol' 

contract claim under Count I is time barred 

even employing a "discovery rule." according 

to Air Products and Union. (Docket Entry 

##4, (> & 12). 

In reply, American submits that the 

breaches of contracts occurred at the time of 

chemical spillage and that such breaches oc

curred anytime din ing the period Air Prod-
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nets entered into the contracts1 until the 

time period Air Products completed delivery 

of the chemicals in 15)88 mid I!IX5).;| Accord

ingly. applying the lour year statute of limi

tations in section 2-725, American argues 

that its claim under Omit I is not time 

haired. Alternatively, American argues that 

Air Products entered into service contracts 

with defendant Matlack, Inc. ("Matlack") 

with American as the third party beneficiary. 

Hence, the six year statute of limitations 

applicable to contracts outside the roach of 

the Uniform Commercial Code would apply, 

1.e.. Massachusetts General Laws chapter 

250. section 2. (Docket Entry # 11). 

Turning first to the sufficiency of the alle

gations contained in the complaint, Rule 8(a), 

Fed.R.Civ.P., requires the pleader to set. 

forth "a short and plain statement of the 

claim showing that the pleader is entitled in 

relief." Under this standard the plaintiff 

"need only stale a set of facts giving rise to 

the claim ... sufficient to place defendant on 

notice as to the type of claim alleged and the 

grounds upon which it rests." lived Paper 

Company r. Proctor A- Gamble Distributing 

Company, 807 F.Supp. 840. 840 (D.Me.l9!)2). 

Although the plaintiff need not plead a spe

cific legal theory, sec Fitzgerald r. Codex 

Corporation. 8.82 F.2d 5,SO, 585) (1st Cir.li)85)). 

the "minimal requirements arc not tanta

mount to nonexistent requirements." Gooley 

r Mobil Oil ('orpnrat ion, ,851 F.2d 513. 514 

(1st Cir.I5)88) {"Gooley //").' Notice plead

ing under Rule 8 therefore requires a plcatl-

2 .  In  i l s  suppnr l iny  b r i c l ,  Ainc i  i ean  represen t s  

tha t  Ai r  P red ia l*  en te red  in to  d ie  con t rac t s  wi th  

American before 1986. .See C on/re rvr/ovi t ie Alnn-

m )'  Cif f l i i r i  Af i iui t l t t  r.  Kidtlci .  Pctt luniv Ctnnpti-

»>.  003  F .2d  a t  272 .  

3 .  Amer ican  fa i l s  t o  iden t i fy  in  i l s  compla in t  d ie  

t ime  pe r iod  in  which  Ai r  P ioduc i s  o r  any  o the r  

d t - l cndnn!  comple ted  de l ive ry  o f  the  chemica l s .  

Ra the r .  Amer ican  makes  th i s  a l l ega t ion  in  i l s  

suppor t ing  memorandum.  (Docke t  En t ry  #  I I ) .  

Union  cor rec t ly  ma in ta ins  tha t  th i s  cou i t  i s  eon-

l ined  to  i cv iew the  four  comets  o l  the  compla in t  

on  a  mot ion  to  d i smiss .  

4 .  In  Got>lc\ 11. the  F i i s l  Chan t  a f f i tmed  the  

lower  aun t ' s  d i smissa l  under  Rule  12(h) (6 ) .  Fed .  

R .Civ .P . .  o l  a  l luee  coun t  compla in t  a l l eg ing ,  

in fe r  d im.  breach  of  con t rac t  As  summar ized  by  

the lower couit.  Cooler r.  Mohil  Oi l  Corporuitoi i .  

678  F .Supp .  939  (D.Mass .  1987) .  a f f t l .  851  F .2d  

513  (1s t  f i r  1988)  { "Goo tey  I " ) .  Gooley  p leaded  

er "to set forth factual allegations, either 

direct or inferential, respecting each material 

element necessary to sustain recovery under 

some actionable legal theory." Goo Icy II. 

851 F.2d at 515; see generally Hnston A-

Maine Corporation v. Town of Hampton. 

5)87 F.2d M55, 853-855 (1st Uir.lWM). 

11] In assessing the complaint under this 

liberal standard? American urges this court 

to take judicial notice of the Pollack litiga

tion. While it is undoubtedly Due that this 

court may take judicial notice of records in 

related state court proceedings on a Rule 

12(b)(5) motion, Rndie i\ Thistledown Racing 

Clnb, Inc., 615 F.2d 735, 738 (5th Cir.), mi. 

denied, 449 U.S. 995, 101 S.Ct. 535, 55 

L.Ed.2d 294 (1980), American fails to attach 

a certified copy of the state court records to 

its opposition (Docket Entry #11). As aptly 

stilted by one court, "On a motion to dismiss 

the Court is free to take judicial notice of 

certain facts that are of public record if they 

are provided to the court by the party seek

ing to have them considered." Diccnn h'lcc-

Ironies, inc. o. Calvary Partners, P.P., 772 

F.Supp. 855), 861 (D.Del. 1991) (emphasis add

ed); accord Concordia v. He.ndekovic, 693 

F.2d 1073, 1076 (11th Cir.1982) (court will not 

take judicial notice of records in another case 

unless prior proceedings are introduced into 

evidence); Fed.R.Evid. 201(b) & (d). The 

general rule, is that "the Court 'will not travel 

outside the record of the case before it in 

order to take notice of the proceedings in 

another case, even between the same parlies 

f  h i i l  Mohi l  hud  accep ted  I  he  l ams  o l  an  o i l e r  

ag reement  fo r  ce r t a in  p iope i tv  which  " inc luded  

a  p rov i s ion  tha i  p r io r  to  c los ing  Mohi l  would  t e s t  

underground  s to rage  t anks  and  p ip ing  lo t  l eak

age  and .  i l  necessa ry ,  r emove  l eak ing  t anks"  

Goo ley  I .  678  F .Supp .  a l  940  In  h i s  b ieae l t  t i l  

con t rac t  coun t .  Gooley  a igued  " tha t  Mobi l ' s  con

t rac tua l  ob l iga t ion  to  l e s t  fo r  and  l e inovc  l eak ing  

s to rage  t anks  impl ied  an  ob l iga t ion  to  c lean  l i t e  

p iopcr ty  o l  a l l  con taminan t s"  bc lo ic  d ie  c los ing .  

The  cour t  in  Goo ley  I ,  however ,  found  (ha t  the  

l anguage  o f  the  u l fc i  ag reement  d id  no t  eon la in  

an  impl ied  ob l iga t ion  fo r  Mobi l  t o  c l ean  the  

p roper ty  o f  con taminan t s  and  tha i  Gooley  

wa ived  h i s  con t i ac tua l  r igh t s .  Accord ing ly ,  the  

cour t  d i smissed  Gooley ' s  h i  each  o f  con t rac t  

c l a im.  Goo ley  I ,  678  F .Supp .  a t  940-942 ,  In  the  

ease  a l  ba r ,  the  eon t rae i ( s )  a i e  ne i the r  a t t ached  

a s  an  exh ib i t  no r  ineo ipo ia ted  by  re le rcnec  in to  

the  compla in t .  
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and  in  l . l i c  s ame  cour t .  un less  t in -  p ioceed-

i n g s  a r e  | > 1 11  i n  e v i d e n c e . ' "  U 5 / x u o  r .  I  o iks -

i rm/ i  u  <>! Amer ica,  Inc. ,  hl i l  | - ' , 2d  I 'M. MO A> 

n .  - IX l  M i  Ci r . l !«77) .  cer t .  t lmnnl ,  / | : } |  p . s .  

1020. OS S.Cl T'M. 51 |..Kd.2d 70s M!>7M 
i ro l l " r t ing  cases )  Inasmuch  as  Amer ican  

fa i l s  In  a l l ac l i  any  documents  r e l a t ed  In  (he  

I ' n l l ack  l i t iga t ion ,  th i s  min t  wi l l  no t  l ake  

jud ic ia l  no t i ce  o f  (ho  l i t iga t ion  in  t he  course  

o |  ovaInaI  ing  (he  su f f i c i ency  o f  I  he  compla in t .  

| 2 |  Accord ing ly ,  examin ing  the  compla in t ,  

t he  i s sue  i s  whe the r  Amer ican  a l l eges  ade 

qua te  l ads ,  d i rec t ly  o r  by  reasonab le  in le r -

e i i co .  concern ing  the ;  ma to r i a l  e l ements  o f  a  

b reach  o f  con t rac t  su f f i c i en t  to  pu t  An  l ' i  ab 

o r t s  and  Union  on  no t i ce  o |  i t s  c l a im The  

compla in t  a s so r t s  tha i  "de fendan t s"  b reached  

a  number  o f  un iden t i f i ed  con t rac t s  fo r  the  

-a le .  de l ive ry  and  s to rage  o f  ce r t a in  chemi 

ca l s  Spec i f i ca l ly .  Amer ican  s l a t e s  tha t .  

" Id le fendnn t s  ma te r i a l ly  b reached  the i r  con

t r ac t s  wi th  |Amer ican |  fo r  the  sa le ,  de l ive ry ,  

and  s to rage  o f  chemica l s ,  by  caus ing  a  sp i l l -

aye  o f  chemica l s ,  a s  a l l eged  by  the  UKQK.  

and  in  the  Sandra  I ' n l l ack  l i t iga t ion  "  ( | )ock-

n  Kmry  f t  2 .  11  Kb .  Amer ican  fu r the r  a l l ey -

tha t  i t  was  " severe ly  damaged . "  (Docke t  

Kni ry  i t  2 .  DID.  Tak ing  these  s t a t ements  

a -  t rue ,  they  adequa te ly  a l l ege  the  ex i s t ence  

111 con t rac t s  be tween  Amer ican  and  Ai r  P rod-

ne t . -  and /o r  Union .  iden t i fy  the  sub jec t  ma t 

t e r  o f  i he  con t rac t s  ( sa le ,  de l ive ry  and  s to r 

age  o f  chemica l s ) ,  spec i fy  Ihe  na tu re  o f  t he  

b reach  ( sp i l l age  o f  chemica l s ) ,  and  s t a l e  tha t  

" lAtner ican i  was  severe ly  damaged . "  (Dock

e t  Knt ry  #  2 .  1ID 10  & 1 J) .  While  Amer ican ' s  

compla in t  i s  i ndeed  shor t  on  fue l s ,  i l  i s  no t  

devo id  o f  f ac tua l  a l l ega t ions  su f f i c i en t ,  t o  pu t  

Ai r  P roduc t s  and  Union  on  no t i ce  o f  Amer i 

can ' s  c l a im the reby  pe rmi t t ing  them to  d ra f t  

a  r e - p o n s i v e  p l e a d i n g .  , S V c .  < • < • / . .  CleUnu l  r .  

Stn. l t ,  i lTO I ' . Supp .  <XU,  S ib  (NM). I1 I .1} )S7)  

' " e r -e  compla in t  adequa te ly  a l l eged  e lements  

" I  u n j u s t  e n r i c h m e n t ) ;  AsphnUie  Ku fe rp r i s -

•  / n r .  r .  f i nh l ie in -L i in t t - Ihu i t i l l on  I 'n rpn-

J I  l ie  f  <ole a lso conta ins a separate s lah i ic  of  

Imnia l ions,  M. issac ln isc l ls  Geni ta l  l .aw's  c l iup ic i  

l "c .  see l ion 2-  31 i t  ( "sect ion 2-318 ' ) .  appl icable 

in  c la ims which a ie in  CSSCIKC piodiu l  l iah i l io  

Ja ims Sect ion 2-3 IS is  not  "des igned as an 

n i l  I ' in . t in t  in  eonl iae lualK '  based wai ia i i iv  

J .nm- 11 / /von r  Ih i i imi r i  ib / i /mc,  In t . ,  830 

I  2d '  7-8 I  Is i  (  i r .p- . l88 l .  

AIK PKODIK & CHKMICAKS 4] 
1 6  l l >  M . i s s  p i ' M I  

1 1 1 1  i i  > 1/ ,  ; {« i  K . l i . p ,  ">7-1 .  57 t i  iK .U. I ' a . l t t t i i i )  

( compla in t  a s se r t ed  ex i s t ence  o f  con t rac t  con-

bumng express  war ran ty ,  tha t  the  p la in t i f f  

ha i l  lu l f i l l ed  i t s  ob l iga t ions .  and  tha t  the  de -

lendan l  b reached  the  war ran ty ,  was  no t  sub

j e c t  t o  H o l e  1 2 ( b ) | i i i  d i s m i s s a l ) ;  see  ue i ie rn lh /  

1  reen in  e .  I . ' n i im I ' uc i j i c  h 'n  i lm in i  ( ' . t i i upa-

i i i l .  Old  U.2d  1220. 122-1  (7 lh  (  i i . I !» • ( ( ) )  (no t ing  

tha t  compla in t  would  sa t i s fy  Iv i i l e  X  by  a l l eg 

ing  tha t  the  p la in t i f f  was  passenger  in  ca r  a t  

ra i l road  c ross ing ,  ca r  co l l ided  wi th  t r a in  op

e ra ted  by  the  de fendan t ,  and  co l l i s ion  r e su l t 

ed  f rom the  de fendan t ' s  neg l igence ;  fu r the r  

recogn iz ing  I  ha t  (he  p la imi l f  r an  p lead  h im

se l f  ou t  o f  cour t  by  unnecessa r i ly  a l l eg ing  

add i t iona l  f ac t s ) .  

The  more  p rob lemat ic  i s sue  concerns  the  

s t a tu te  o f  l imi ta t ions .  The  face  o f  t in?  com

pla in t  a l l eges  the  ex i s t ence  o f  con t rac t s  fo r  

the  - a l e  de l ive ry  and  s to rage  o f  chemica l s  

I t  . d sn  iden t i f i e s  Ai r  P roduc t s  and  Union  a s  

supp l i e r -  n l  chemica l s .  The  compla in t  fu r 

the r  . - t a l e s  tha t  the  sp i l l age  o f  chemica l s  i s  

synonymous  wi th  a l l ega t ions  a l l eged  hy  the  

DKQK and  in  the  Po l l ack  l i t iga t ion .  The  

DKQK not i f i ed  Amer ican  o f  i t s  v io la t ion  o f  

chap te r  21  U mi  o r  abou t  I  ) ece inher  20 .  IhXl i .  

The  Po l l ack  l i t iga t ion ,  however ,  commenced  

in  1 DSD.  Drawing  reasonab le  in fe rences  in  

Amer ican ' s  f avor ,  t he  compla in t  in fe r s  tha t  

the  de l ive ry  o l  chemica l s  r e fe r red  to  in  the  

DKl)h  -  a l l ega t ions  occur red  no  l a t e r  than  

Dec-ember  2 ! ' .  I t lNt i .  and  tha t  Ihe  de l ive ry  o f  

chemica l s  concern ing  the  Po l l ack  l i t iga t ion  

o reur ied  no  l a t e r  than  IMS!)  

| 2 |  The  pa r l i e s  d i spu te  whe the r  to  app ly  

a  four  vea r  s t a tu te  o f  l imi ta t ions  con ta ined  111  

t he  Uni fo rm Commerc ia l  Code  ( " the  Code" ) ,  

sec t ion  2 -725 /  o r  whe the r  to  app ly  the  s ix  

u ru r  s t a tu te  o f  l imi ta t ions  con ta ined  in  Mas

sachuse t t s  Cenera l  Laws  chap te r  200 .  sec t ion  

2  ( " sec t ion  2" ) .  The  Code  governs  t r ansac 

t i o n s  i n  g o o d s  a s  o p p o s e d  t o  s e m c o s . ' '  See 

W' l i i te  r .  1 ' rahtn l j i  ( . 'o i is l r i ie l inu Co. .  h/e,  XX' i  

Mass .  121 . -m N.K.2d  1015  (1 i )N2>.  Where  a  

f t .  " t ' l i c  P i  ( '  i l c l incx  '  jkxuIx"  ax  

a l l  dungs  i inc l t id im:  spec ia l ly  ina i iu lac -

u iu i l  ( . ' o t i t i s )  wh ich  a i r  movab le  a l  i he  tunc  o l  

i i l c i i l i ln  a l ion  io  ihe  to i i l i ac l  lo t  s a l e  

Mass . 'mi l . I .  c I i  HtO ^  2 -  108  
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contract mixes both poods and services, the 

Code nevertheless applies, provided the pre

dominant factor, thrust, or purpose of the 

contract is to supply goods with labor inci

dentally involved. See Cianhro Corporation 

o. Cnrran-Lnt'oie. hie., 814 1' .2(1 7, 13-14 

(1st Cir.1987) (collecting cases); USM Corpo

ration v. Arthur I). Little Systems. Inc.. 28 

Mass.App.Ct. 108, 540 N.E.2.1 888, 804 

(1980), muYtn denied, 400 Mass. 1104. 550 

N.E.2d 390 (1990) (UCC applies to mixed 

contract where goods constituted significant 

part with services incidental); are, c.f/., In >c 

Cole & Son* Trucking .SYrWees. Inc. r 

Springfield Mock Truck, Inc.. 109 B.R. 538. 

540 (D.Mass.1990) (reconditioned engine m 

track). As stated in the complaint. Air Prod

ucts and Union are suppliers of chemicals 

and the contracts involve the sale, delivery 

and storage of chemicals. The Code and the 

four year statute of limitations contained 

therein, section 2-725, therefore govern the 

contracts at issue. 

[41 Section 2-725 unequivocally states 

that "lal cause of action accrues when the 

breach occurs regardless of the aggrieved 

party's lack of knowledge. A breach of war

ranty occurs when lender of delivery is 

made." Mass.On.L. ch. IMi. § 2-725(2);' 

s((. ,1 Calitnviio Bonk r. hastrm 
\  i - :  T  >  ;pp  i '  1" .  ! " ; l  

p.;;, tn.Mass.l9>2'. a [-a. 7 I>5 F.2d 189 

Cir .1983)  (under  Massachuset t s  law.  C I U I M -  < 4  

action for sales contract accrues when deliv

ery is made regardless ot buyers knowledge 

of'breach); «er (dsn Electric I'nnrr Board of 

Chattanooga r. Monsanto Company. 879 

F.2d 18li8. 1 :i7i> (i»t!i Cir.l98tn. cert denial. 

-198 f,S. 1022. 110 S.Cl. 72-1. 107 l..Kd.2d 718 

(19901 (applying section 2-725 under Tennes

see law to find limitations period began at 

time equipment was sold under breach of 

warranty chiinD. Notwithstanding the ex-

7 .  The  s t a tu te  a l so  con ta in*  an  evxep i iun  app l i ca 

b le  lo con t rac t s ,  con ta in ing  an  exp l i c i t  wan  a im 

o r  p romise  o l  h i tu ie  pe i lo i tnance .  Mass .Gen  L .  

eh. 106, § 2-725(2): we U//><»' »• Hannnci Hold-

nn}« .  hK \ .  850  F .2d  3 .  5 -6  (1s t  C i r .  19881 .  

» .  In  C,:»ik>i, !yc the  F i i> t  C iuu i l .  quo t ing  Powcn 

i .  Hh L i l l y  .<•  Cowp i i i n .  40S Mass .  204 .  .v -<  

N F  2d  75°  l l JO0V apposed  the  lo i lowing  de f i 

n i t ion  o t  the  d i scovc iy  ru le  

U1*FLEME> 

press language, of section 2-725, American 

seeks to apply a "discovery rule" to its con

tract claim. Inasmuch as it is reasonable to 

infer that American neither could nor should 

have known of the environmental damage at 

the time of tender of delivery, sec Cambridge 

Plating Com/rni n, Inc. v. No pro, Inc.. 991 

F.2t! 21. 2(5-28 & n. (5 (1st Cir.1993) (discuss-

ing-discovery rule and term "inherently un

knowable"), this court will assume, solely for 

purposes of argument in light of the express 

and explicit language of section 2-725. that 

the discovery rale applies to section 2-i2o. 

Cf Wilson v. Hammer Holdings, Inc.. 851) 

p 2d 3, 5 (1st Cir.1988) (static nature of 

authenticity of painting argued against ap

plying discovery rule). 

Under this rule, as applied in Massachu

setts, " 'a cause of action does not accrue 

until the plaintiffs know or reasonably should 

have known that they were injured as a 

result of the defendant's conduct.' " Cornell 

r. E.I. Ditponl De Nemours & Company, 841 

p 2d 23, 24 (1st Cir.1988); accord Cambridge 

Plating Company, Inc. v. Napco, Inc.. 991 

F.2d at 27.* Knowledge of the extent of the 

injury does not determine the triggering 

date. See Ohm v. Iicll Telephone Laborato

ries, Inc.. 388 Mass. 171. 445 N.E2d (509, (512 

(1983). Nor does knowledge that the delcn* 

dant breached a legal duty owing to the 

paw::;::' inggcr the limitations period. Sf 
F i d l e r  r .  E a s t m a n  K o d a k  (  a m  p o n y ,  i l l  

F.2d 192, 198-199 (1st Cir.1983). UaLlicr, 

the level of notice required to trigger the 

running of the limitations period is when the 

plaintiff knows or reasonably should know 

the "likely cause" of his injuries. Id. at 24; 

accord Cambridge Plating Company. Inc. v. 

Napco. Inc., 991 F.2d at 29 (quoting Fidler). 

Under either a discovery rale or the ten

der of delivery rale expressly embodied in 2-

725. American's contract claim survives Air 

Tim i t i l c  p icsc i  ibes  ax  unc ia l  d ie  da le  when  a  

p la in i i f f  d i scovers ,  o r  any  ea i l i c r  da le  when  

she  shou ld  l eaxonab ly  have  d i scove ied .  d ia l  

she  has  been  ha rmed  o i  may  have  heen  

ha rmed  by  the  de fendan t ' s  conduc t .  . .  (1 ]he  

s inu i l e  o f  l imi ta t ions  s i  a r t s  lo  run  when  an  

evcn l  o r  even t s  have  occur red  lha t  we ie  i ca -

sonnb lv  l ike ly  lo  pu t  ihe  p la in t i f f  on  no t i ce  lha t  

someone  n iav  have  caused  I t e r  in j iuv .  

Camhtit l fu '  Plat ing Company, lac v. Napco. Inc..  

«)01  F  2d  a t  2" .  
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Product's and Union's motions t.o dismiss. 

As noted above, the. complaint, when viewed 

in American's favor, reasonably infers that 

the delivery of chemicals referred to in the 

Pollack l i t igation occurred no later  than MIX!) .  

Similarly, it is reasonable to infer that Amer

ican reasonably should or could have known 

of the likely cause of the chemical spillage as 

alleged in the Pollack litigation no later than 

1989. As such, the complaint is timely inas

much as the limitations period began to run 

no later than 1989 resulting in a time bar no 

later than 1992. 

With respect to the chemical spillage al

leged by the DEQE, the complaint reason

ably infers thai the? delivery of chemicals 

concerning the DEQE's allegations occurred 

no later than December 29. 198(5. Similarly, 

the DEQE notice placed American on rea

sonable notice of environmental injury to its 

properly and the likely cause, chemical spill

age. It is also reasonable to infer that 

American should have connected the sale and 

delivery of chemicals by Air Products and/or 

Union to the chemical spillage. Accordingly, 

under either a discovery rule or the tender of 

delivery rule, American's contract claims for 

chemicals related to and noticed by the 

DEQE in December 2b, 198(5, are time 

barred as of December 2b. 1990. 

Unfortunately, the contract claim makes 

no distinction between the liability of Air 

Products and Union for chemical spillage 

alleged in the DEQE notice versus that al

leged in tiie Pollack litigation. While such 

spills may be one in the same, it is not the 

province of this court to guess or hypothesize 

on a motion to dismiss. Air Products and 

Union have the burden as the moving par

ties. The complaint may reasonably be read 

to infer that deliveries of chemicals occurred 

after the DEQE notice and resulted in inju

ries as reflected in the Pollack litigation in 

9 .  Thus ,  whi le  Ntnn iua iy  judgment  mot ions  and  

Mippo i  l ing  ma te r i a l s  may  ev idence  tha i  I  l i e  dc l iv -

v t i c s  mem red  no  l a t e r  than  December  29 ,  1986 ,  

th i s  cou i i  i s  no l  f aced  wi l l i  a  summary  judgment  

mot ion .  Th i s  cour t  never the less  l i a s  doub t s  

abou t  the  t ime l iness  o l  Amer ican  s  ac t ion  and  

acco id ing lv  encourages  the  pan ics  to  ina i s l i a l  

the  ma te r i a l  ( ac t s  concern ing  the  s t a tu te  o l  l imi 

t a t ions .  a s  ou t l ined  by  th i s  cour t ,  and  br ie f  t he  
N M I C  pi io r  to  embark ing  on  a  long  and  compl i 

ca ted  d i scmcix  schedu le  Inasmuch  as  th i s  

AIR PRODUCTS & < MICALS 
. 3A (I).Mass. 1993) 

1989. Accordingly, I fount 

this action al this time.11 

43 

I may remain m 

In light of the above resolution, this court 

need'not address American's argument that 

it is a third parly beneficiary ol any contract 

between Matlack and Air Products and that 

such a contract, involves the rendering of 

sen-ices outside the reach of the ('ode and 

section 2-725. Moreover, the complaint 

makes no mention of a contract between 

Matlack and Air Products nor does the com

plaint identify or allude to American as a 

third party beneficiary of any such contract. 

I I .  C o i u i t a  / / /  i t  / V ;  ( J h a p t c r  2 / A '  

Chapter 21E creates a private cause of 

action for persons liable for response costs 

undertaken ny any person. Massachusetts 

General Laws chapter 21 E, section I ("sec-

Lion I")."1 Chapter 21 E additionally permits 

any pei-son to recover damages resulting 

from the release or threat of release of haz

ardous material fmm "any person" who 

caused or is legally responsible for the re

lease or threat of release of the hazardous 

material. Massachusetts General Laws 

chapter 21E, section 5(n)(iii) ("section 5(a)"). 

Count 111 of American's complaint seeks 

an assessment of the environmental obli

gations of "each" defendant, i.e., Air Prod

ucts and/or Union. Read in a favorable light. 

Count 111 is properly characterized as 

brought under section <1. Count IV of Amer

ican's complaint alleges that "Idefendants." 

i.e.. Air Products and/or Union, "are respon

sible for the release of hazardous materials 

alleged in the Sandra Pollack litigation, and 

by the DEQE." American therefore seeks 

judgment against "|defendants" jointly and 

severally for damages caused to American 

due to violations of chapter 21E. Read in a 

l imi t  has  no  con t ro l  over  d ie  d i scovery  schedu le  

in  l lns  case ,  however ,  th i s  cour t  canno t  and  wi l l  

no t  o rde r  d ie  pa i t i c . s  t o  h r i c l  d i e  l imi ta t ions  

i s sues ,  wi th  add i t iona l  soppo i t ing  fac t s ,  on  su in -

nuny  judgment  o i  se t  an  abb ic i i a t ed  d i scove iy  

schedu le  conf ined  to  the  l imi ta t ions  i s sues  

10 .  Sec t ion  4  i s  e f fec t ive  lo r  ac t ions  commenced  

o i  a r i s ing  p r io r  to  the  e f fec t ive  da le  of  s ec t ion  

4A.  Jn fv  I .  1992 .  
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favorable light. Count IV is properly charac

terized as brought under section 5(a). 

Air Products and Union put I'orlh two ar

guments in favor of dismissing American's 

chapter 21E counts. First, Air Products and 

Union argue that American lacks standing 

under section 3 inasmuch as American has 

not yet undertaken or incurred assessment 

containment or removal costs within the 

meaning of section 4. American's action un

der Count III is therefore premature. 

(l)oeket Entry ##4, (i & 12). American 

maintains its action is timely inasmuch as the 

complaint infei*s that American has undertak

en assessment costs. American also points 

out that it seeks declaratory relief of the 

parties' respective obligations under section 

4. (Docket Entry #11). 

Second, Air Products and Union maintain 

that the three year statute of limitations 

applicable to torts and contained in Massa

chusetts General Laws chapter 2(>0, section 

2A ("section 2A"), applies to American's sec

tion 5 claim. (Docket Entry ##4, (i St 12). 

American contends that the live year statute 

of limitations applicable to actions brought by 

"the attorney general" 11 under chapter 21E 

applies to American's private right of action 

under section 5. (Docket Entry # 11). In 

support of this argument, American cites this 

court to an unpublished decision of the Mas

sachusetts Superior Court. (Docket Entry 

# 13). 

[5] Turning to the first argument, what 

statute of limitations to apply necessarily 

involves detennining the nature of the obli

gations assumed by the parties under chap

ter 21E. See generally Orasin-Jnarbc r. 

Eastern Airlines, Inc., 1)02 F.2d 117, 118 (1st 

Cir.1990) (examining nature of obligations 

under the facts to determine whether to ap

ply tort or contract based statute of limita

tions). The pertinent language of section 4. 

as it read prior to the 1992 amendment, is as 

follows: 

Any person who undertakes assessment. 

containment or removal action regarding 

the release or threat of release of oil or 

I I .  Massachuse t t s  Gene ia l  Laws  chap te r  2 IE .  

sec t ion  I I  ( " sec t ion  I I " ) .  

hazardous material shall be entitled to re

imbursement from any other person liable 

for such release or threat of release for the 

reasonable costs of such assessment., con

tainment ami removal. 

Mass.Gen.L. ch. 21 K, § 1. Chapter 2IK de-

lines "assessment" broadly to include "inves

tigations, monitoring, surveys, testing, and 

other information gathering activities to 

identify: (1) the existence, source, nature and 

extent of a release or threat of release of oil 

or hazardous materials." Mass.Gon.L. ch. 

21E, S 2. 

As explained by the Massachusetts Su

preme Judicial Court ("SJC"), an action un

der section 1 is an action for reimbursement. 

Olineira r. Pcivirn, 414 Mass. lili, (505 N.E.2d 

287, 290 Si 291 (1992) (approving lower 

court's application of three year tort limita

tions period in section 2A to section 4 claim). 

As further reiterated in Olirciiv, section 1 

"presupposes liability" and "simply allows for 

reimbursement of expenditures made." hi 

(505 N.I0.2d at 290. Referring to the court's 

previous definition of "'reimbursement' as 

'repaying or making good the amount paid 

out,' " the SJC in Olircim held that a section 

4 claim accrues on the date(s) assessment 

costs arc paid. Id. at 291. In a footnote, the 

court further noted that "because the action 

is one for reimbursement, it is possible to 

have more than one cause of action and more 

t h a n  o n e  a c c r u a l  d a t e . "  I d .  a t  p .  2 9 1  i t  n .  I I .  

In sum, the language of section 4 expressly 

requires the plaintiff to undertake an assess

ment and the nature of an action under 

section 4 is one for reimbursement of the 

costs of such an assessment. To the extent 

American expended monies for assessment 

costs, American has standing under section 4 

to bring a claim for reimbursement to recov

er such costs. 

This construction of section 4 coincides 

with reasoning employed in an unpublished 

decision issued by the Massachusetts Superi

or Court and cited by Air Products and 

Union, Nestor n. Haley it Aid rich. Inc., C.A. 

No. 90-3(il8 (Mass.App.Ct. March 12, 1991).'* 

12 .  "Unpubl i shed  dec i s ions  have  no  p receden t i a l  

va lue  in  th i s  c i r cu i t  and  may  no l  be  c i t ed  by  the  

Coui  l  excep t  in  i  e l a t ed  cases . "  Mchcnnev  r .  

Si i t l i vn i i ,  743  F .Supp .  53 .  58  (D.Mc.1990)  (c i t ing  
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(Docket Entry #4, Ex. B). In Nestor, the 

court, in dicta, stated that no action under 

section 4 "exists unless and until someone 

undertakes assessment, containment or re

moval of hazardous material." /(/.. slip op. at 

7 (citing Shce/iy v. Upton hut nut tics, hie.. 24 

Mass.App.Ct 188, 507 N.E.2d 781. review 

denied, 400 Mass. 1108, 509 N.E.2d 1202 

(1987)). In Nestor, as in Oliveiro, the court 

classified the section 4 claim as one for reim

bursement. Similarly, in Sheehif the plaintiff 

had already expended substantial sums for 

assessment and removal of the hazardous 

material. Sheehi/ v. Upton Industries, hie., 

507 N.E.2d at 786. 

|6| The complaint fails to expressly state 

that American has paid assessment costs. 

As urged by American, it is nevertheless 

reasonable to infer that the Pollack litigation 

necessitated costs associated with informa

tion gathering activities to identity the source 

and nature of the release of chemicals on 

American's property and to ascertain wheth

er such release caused the contamination in 

Pollack's neighboring properly and well.1' 

Accordingly, drawing reasonable inferences 

in American's favor, American's section 4 

claim in Count III is not subject to dismissal 

for lack of standing. 

|7| Turning to the second argument, the 

parties dispute what statute of limitations to 

apply to American's section 5 claim. In light 

of O lirriiv r. Pet vim. 605 N.E.2d at 290-

291. it is evident that a section 5 claim is 

properly characterized as a tort and the ap

propriate statute of limitations is that con

tainer! in section 2A. As stated in Oliveiiv, 

the "essential nature" of chapter 21E "read 

" )'-holr" suggests that "claims under 

'J.L c. 21E sound in tort." Oliveiro, 605 

N.E.2d at 290 (emphasis added). The court 

then cited the example that: 

Umlwlt l f i  r .  CoinimtnUatinns Snirthic Curpina-

two .  S37  F .2d  519 ,  523  & n .  5  < lM Ci r .1988) ) :  

• i>t <i i , l  Dini i ' i i  r.  Peck. Slmr <& Wileo\ Compnnv. 

1 .2 t l  690 ,  694-695  & n .  5  ( i s l  Ci i  1984)  

hkv l in ing  lo  fo l low unpub l i shed  dec i s ion  in  re*  
' a l ed  ease l .  

1J .  Shou ld  subsequen t  t ac tua l  deve lopment  o l  t he  

record  revea l  tha t  Amer ican  l i a s  no t  under taken  

such  c r i s i s ,  t h i s  eou i t  sugges t s  tha t  Ai r  P roduc t s  

and  I 'mon  f i l e  the  appropr ia te  mor ions  wi th  sup-

AIR PRODUCTS & C IICALS 45 
36 (D.Mass. >993) 

s 5(a) talks of joint and several liability in 

some instances, and s 5(c)(8) provides an 

exception to liability where a "person es

tablishes by a preponderance of the evi

dence that be exercised due care with re

spect, to the oil and hazardous material, 

that he took precautions against foresee

able acts or omissions of any third party 

and the consequences that could foresee-

ably result from such acts or omissions." 

Id. at 290. In applying the three year limita

tions period in section 2A to a chapter 21E 

claim under section 4. the above reasoning 

employed by the court in Oliveiro necessarily 

implies that the SJC would reach the same 

result, if faced with a section 5 claim. Ac

cordingly. notwithstanding the unpublished 

decision cited by American (Docket Entry 

# 18), Boldnc Sendee Centers, Inc., C.A. No. 

87-996 (Mass.App.Ct. April 15, 1992).n this 

court finds that the three year limitations 

period contained in section 2A applies to 

American's section 5 claim in Count IV. 

181 In determining the proper accrual 

date for American's section 5 claim, Massa

chusetts courts would apply the discovery 

rule given the nature of the environmental 

damage claim.As previously noted, Ameri

can received the UEQE notice on or about 

December 29, 1986. This notice placed 

American on reasonable notice of environ

mental injury to its property caused by spill

age of chemicals. This notice further im

posed a duty on American to investigate the 

cause of the spillage and it is reasonable to 

assume that such an investigation would and 

should connect the cause of the environmen

tal damage to the conduct of Air Products 

ancl/or Union. The three year limitations 

period of chapter 2A would therefore expire 

on or about December 29, 1989. 

[9J Nevertheless, American's complaint 

additionally alleges damages resulting from 

por t ing  t ac tua l  ma te r i a l .  SIT foo tno te  number  

n ine .  

14 .  The  l ion/t ine dec i s ion  p reda tes  the  Olnvtra 

dec i s ion  See  foo tno te  number  12 .  

15 .  For  a  d i scuss ion  o t  d ie  d i scovery  u i l c ,  s ee  

pages  13  th rough  14  and  23  ih iough  24  of  th i s  

Repo i l  and  Recommenda t ion .  
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chemical spills as alleged in the Pollack liti

gation. Reasonable knowledge on the part of 

American thai its property damage as al

leged in the Pollack litigation resulted from 

chemical spillage would occur no later than 

15)80. American's claim regarding chemical 

spills alleged in the Pollack litigation under 

section 5 is therefore time barred no later 

than 15)92. Inasmuch as the complaint does 

not distinguish whether the allegations of 

chemical spillage in the Pollack litigation are 

limited to those alleged by the DEQE in 

December 19815, this court will not dismiss 

American's section 5 claim as untimely on a 

motion to dismiss. Nor is American's section 

•1 claim, to the extent it has paid monies for 

assessment costs, untimely inasmuch as the 

three year limitations period begins to run on 

the date of payment of the assessment costs. 

See OHveim v. I'ereiiv, 605 N.E.2d at 291. 

111. Count V; Negligence 

As to American's negligence claim, Air 

Products and Union argue that American 

either knew or should have known of its 

injury and its negligence claim no later than 

December 29, 15)89. (Docket Entry ## 4 & 

(5). American replies that section 305) of the 

Comprehensive Environmental Response. 

Compensation and Liability Act ("CERC-

LA"), as codified in 42 U.S.C. S 5)658 ("sec

tion 5)058"), provides for the filing of a negli

gence claim after American determines the 

cause of its injuries. (Docket Entry #11). 

110-121 Tort actions for negligence are 

governed by the three year statute of limita

tions contained in section 2A. Mass.Cen.L. 

ch. 2(50, $ 2A; Wilson v. Hummer Holdings, 

hit-.. 850 F.2d at 8. The statute generally 

begins to run at the time of the plaintiffs 

accident or injury. »SYe Cambridge Plating 

Company, Inc. r. Napco. Inc., 5)91 F.2d at 25; 

Joseph A. Fortin Construction, Inc. n. Mas

sachusetts Housing Finance Agency, 35)2 

Mass. 440, 4fili N.E.2d 514, 51(5 (1984). 

When the plaintiff neither knows nor should 

have known of its injury and its likely cause, 

however, such as the environmental injury in 

the case at bar. the discovery rule dictates 

16 .  Sec t ion  9658  " i s  in tended  on ly  to  a f t cU the  

l ime  a t  which  (he  s t a l e  s t a tu te  o f  l imi ta t ions  

beg ins  to  run ,  and  no t  the  numbci  o f  yea r s  i t  

that the statutory period begins to run when 

the plaintiff discovers, or at any earlier dale 

when the plaintiff "'should reasonably have 

discovered, that | iff has been harmed or may 

have been harmed by the defendant's con

duct.'" Cambridge Plating ('innpang, Inc. 

IK Napco, Inc., 991 F.2d at 27 (citation omit

ted). Thus, under the discovery rule a claim 

accrues at the time the plaintiff knows or 

reasonably should know not only of his dis

ease or injury but of its cause. Albeil r. 

Maine Central Railroad Company, 905 F.2d 

541, 544 (1st Cir.1990). Once the plaintiff is 

put on reasonable notice that "a particular 

act of another person may have been a cause 

of harm," the plaintiff has a "duty of inquiry" 

and the limitations period begins to run. 

Boieen v. Eli Lilly & Company. 408 Mass. 

204, 557 N.E.2d 739, 742 (1990); accord 

Cambridge Plating Company, Inc. v. Napco, 

Inc. 991 F.2d at 27-28; see Dnhosc. IK Kan

sas City Southern Ry. Company, 729 F.2d 

1026, 1029 (5th Cir.), ceit denied, 469 U.S. 

,854, 105 S.Ct. 175), 83 L.Ed.2d 113 (1984) 

(noting that once the plaintiff possesses cer

tain critical facts, legal and medical profes

sionals are available to provide advice); see 

also Albeit r. Maine Central Railroad Com

pany, 905 F.2d at 544 (citing and quoting 

Dnhosc). 

Section 9658 of CERCLA employs a provi

sion similar to that of the Massachusetts 

discovery rule. Provided American's negli

gence claim is one for: (1) personal or prop

erty damage; (2) caused or contributed to by 

exposure to hazardous substances; (3) re

leased into the environment; (4) from a facil

ity, then the accrual date embodied in section 

9(558 would preempt the Massachusetts com

mon law discovery rule applicable to Ameri

can's negligence claim."' See Wager r. 

BASF Corpomlion and Lloyd Laboratories. 

Inc., 1990 WL 124069 at *2 (N.D.N.Y. Au

gust 24, 195)0) (the plaintiff must show the 

above four elements to invoke "discovery-of-

causation accrual date" in section 9(558). 

CERCLA liberally defines the term "facility" 

to include "any site or area where a hazard

ous substance has been deposited .. or 

urns . "  Bolin v .  Cessna Aircraft  Compunw 759  

F .Supp .  692 ,  704  & n .  12  (D.Kim 1991) .  
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otherwise come to he located." 42 U.S.C. 

S 9601(9); sre CP Hnldint/s v. CohUmrq-Zoh 

no S: Associate*. 769 K.Supp. 432, 438 

(D.N.H.1991) (noting that number of courts 

recognize that Congress intentionally created 

broad definition of "facility"). Inasmuch as 

the complaint satisfies, on its face, the above 

requirements, the discovery accrual date con

tained in section 9058 governs American's 

negligence claim.'7 

[13] Application of section 9658 to Ameri

can's negligence claim leads to the conclusion 

that its claim is not time barred. Section 

9658 pronounces that in the event a state 

statute of limitations: 

provides a commencement date which is 

earlier than the federally required com

mencement date, such period shall com

mence on | the date the plaintiff knew (or 

reasonably should have known) that the 

personal injury or property damages ... 

were caused by the hazardous substance or 

pollutant or contaminant.] 

Wnyer r. HASF Corporation and Lloyd Lab

oratories, Inc.. 1990 WL 124069 at '"2 (quot

ing and summarizing sections 9058(a)(1) and 

9058(h)(4)(A)). As discussed in sections I 

and U supra, American received the DEQE 

notice on or about December 29, 1986. This 

notice placed American on reasonable notice 

of environmental injury to its property 

caused by spillage of chemicals within the 

meaning of section 9658. The three year 

time period of chapter 2A would therefore 

expire on or about December 29, 1989. See, 

Pol in r. Cessna Aircraft Company. 759 

K.Supp. at 697 & 703 (knowledge of property 

owner of wrongful act of contamination of 

water supply for purposes of construing Kan

sas statute of limitations occurred in July 

1985 when state environmental department 

informed some residents of contamination). 

Nevertheless, American's complaint addi

tionally alleges negligence resulting from 

chemical spills as alleged in the Pollack liti-

A I R  P R O D U C T S  &  C i  ItCAI.S 47 
. 36 {D.Miiss. 1993) 

gation. Under section 965X, reasonable 

knowledge on the part of American that its 

property damage as alleged in the Pollack 

litigation resulted from chemical spillage 

would occur no later than 1985). American's 

negligence claim regarding chemical spills 

alleged in the Pollack litigation is therefore 

time barred no later than 1992. Inasmuch as 

the complaint does not distinguish whether 

the allegations of chemical spillage in the 

Pollack litigation are limited to those alleged 

by the DEQE in December 1986, this court 

will not dismiss Count V at this time.'* 

IV. Count VI; Trespass 

114] Air Products and Union move to dis

miss American's trespass claim on the 

grounds that American fails to assert an 

intentional, unprivileged entry onto Ameri

can's property. They point out that any such 

entry was under a contract to deliver goods 

which gives rise to a license to enter Ameri

can's property. Inasmuch as any entry was 

permissive, neither Air Products nor Union 

are liable for trespass. Moreover, any re

sulting discharge of chemicals under the li

cense was unintentional. (Docket Entry 

##4, 6 & 12). 

American replies that although Air Prod

ucts may have been authorized to enter 

American's projjerty, it was not authorized to 

spill or release hazardous materials. Accord

ing to American, Ail- Products' refusal, upon 

request, to remove the hazardous material is 

an intentional act creating trespass liability. 

(Docket Entry # 11). 

An* Products and Union initially rely on 

the doctrine of trespass quart' clnnsinn fretjH 

and the principle that trespass requires an 

intentional act. In Fcelcy r. Andrews, 191 

Mass. 313, 77 N.E. 766 (1906), the SJC held 

that the plaintiff could not recover under an 

action for trespass quarc. clansnm fraqit in

asmuch as the plaintiffs had hired the defen

dant to prepare the grave site. Similarly, in 

17 .  Th i s  com t  makes  th i s  f ind ing  so le ly  fo r  pur -  18 .  Co inc idcn ta l ly .  t he  same  acc rua l  da te  would  

poses  o f  the  mot ion  to  d i smiss  based  on  the  

compla in t  and  reasonab le  in fe rences  d rawn 

t l t e i e f i  u rn ,  I t  expresses  no  op in ion  regard ing  

the  app l i cab i l i ty  o f  s ec t ion  9658  upon  a  fu r the r  

la i .u i . i l  deve lopment  o f  the  i ceord .  

app ly  in  the  even t  th i s  cour t  app l i ed  the  Massa 

chuse t t s  d i scovers1  ru le  to  Amer ican ' s  neg l igence  

c la im.  In  l igh t  o f  the  s t a tu te  o f  l imi ta t ions  i s sue ,  

th i s  cour t  u rges  the  pa r t i e s  to  deve lop  a  more  

comple te  l ae lua l  r ecord .  See  loo tno le  number  

n ine .  
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Beers v. McOinnis, 191 Mass. 279, 77 N.E. 

768 (19061, the SJC held that "|t|he defen

dant did not become a trespasser ab initio by 

his misconduct after his entry made b.v I the 

plaintiffs! consent, by virtue of an agreement 

with |the plaintiff.!" Beers ». MeCinnis, 77 

N.E. at 769. 

While Air Products and Union correctly 

cite the above cases for these principles, a 

person "entering upon land by license who 

subsequently abuses his license does not be

come a trespasser ob initio, although he may 

become a trespasser by committing active 

and positive acts not included in the terms of 

his license." Cnrlun r. Cruz Construction 

Company. 89 N.J.Super. 414, 215 A.2d 856, 

859 (1965) (citing Beers and finding that 

Beers and other authorities reveal that doc

trine of trespass ab initio applies only to 

government and public officials and not to 

one who commits tortious act after entry 

authorized by property owner). The real 

issue then becomes whether Air Products 

and/or Union exceeded the terms of any li

cense issued by American by permitting the 

spillage or release of chemicals on Ameri

can's property. See Beckwith v. Rossi. 157 

Me. 582, 175 A.2d 782, 736 (1961); see gener

ally 75 Am.Jur.2d S 88 (scope of consent in 

trespass action). 

The Restatement (Second) Torts § 165 

("section 165"), which is generally followed in 

Massachusetts, provides for trespass based 

on negligent acts involving unreasonable risk 

of invading an owner's interest in his proper

ty provided the plaintiff makes a showing of 

harm. See Id., cmt. c. Although there is no 

trespass liability for unintentional, non-negli

gent acts. Edgniion r. H.P. Welch Company. 

821 Mass. 603, 74 N.E.2d 674. 679-681 (1947) 

("unintended intrusion upon the land in pos

session of another does not constitute tres

pass"); United Electric Light Company r. 

Deli so Const met inn Company, Lie, 315 

Mass. 313, 52 N.E.2d 553, 556 (1943) ("tres

pass requires affirmative voluntary act upon 

the part of the wrongdoer and in that respect 

differs from negligence"), trespass liability 

may be premised upon a negligent mistake 

or mishap under section 165 upon a showing 

19 .  In  l igh t  o f  (he  unse t t l ed  na tu re  o f  Massachu

se t t s  l aw.  the  pa r t i e s  a rc  inv i t ed  to  fu r the r  b r i e f  

of harm. Cf. 37 Joseph R. Nolan & Laurie J. 

Sartorio Massachusetts Practice (1989) $ 51 

(discussing Edgarton which unambiguously 

requires voluntary act of entry) and Id. $ 53 

(citing section 165); se.e. also J.D'Amieo, Lie. 

r. City of Boston. 345 Mass. 218, 186 N.K.2d 

716, 720 (1962) (declaration of rights action 

under insurance policy for trespass coverage 

noting agreed facts warranted conclusion 

that trespass was based on mishap or mis

take); see, e.g.. Sterling v. Velsicol Chemical 

Corporation, 647 F.Supp. 303, 318-319 

(W.D.Tenn.1986), affd in pait, rev'd in part, 

855 F.2d 1188 (6th Cir.1988) (liability im

posed against owner of landfill for release of 

chemicals under trespass theory, albeit under 

Tennessee law, citing section 165). 

Thus, although the law in Massachusetts is 

not altogether clear with respect to liability 

for negligent trespass, it is not as clear cut as 

Air Products and Union would have this 

cortrt believe.1" The complaint reasonably 

infers that Air Products and/or Union had a 

license to enter American's property to com

plete the sale and delivery of chemicals. The 

complaint states that as a result of defen

dants' failure to use due care in handling the 

hazardous materials, defendants allowed the 

release and spillage of chemicals. Whether 

Air Products and/or Union exceeded the 

scope of any such license cannot be deter

mined as a matter of law on the basis of the 

motions to dismiss. Nor can this court ade

quately evaluate whether the chemical spills 

were the result of negligent acts outside the 

scope of the license sufficient to create liabili

ty under section 165. American's trespass 

count therefore sumves Air Product's and 

Union's motions to dismiss. 

V. Count VII: Nuisance 

115] Air Products and Union coirectly 

maintain that an action for nuisance cannot, 

be asserted by American to recover damages 

for a condition located on American's proper

ty. Massachusetts law recognizes a nuisance 

action "when a property owner creates, per

mits, or maintains a condition or activity on 

his property that causes a substantial and 

unreasonable interference with the use and 

ihc  mut te r  shou ld  (hey  f i l e  mot ions  fo r  . summaiy  

judg incn l .  
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enjoyment of the property of another." 

Wellesley Hills Realty Trust, v. Mobil Oil 

Corporal ion, 747 F.Supp. 93, 98 (D.Mass. 

1990) (emphasis added). Inasmuch as "Mo-

hil's contamination of its own pro|>erty did 

not and does not interfere with .. the prep-

erty of another," the court in Wellesley dis

missed the nuisance claim on a Rule 12(b)(6) 

motion. Id. at 98-99. 

American attempts to distinguish Welles

ley on the basis that the case at bar does not 

involve a vendee/vendor relationship. Not

withstanding the lack of authority cited by 

American to support this assumption, this 

court finds Wellesley controlling thereby dis

posing of American's claim under Count VII 

for nuisance. 

v. GEORGE 
49 (D.Mass. 1993) 

49 

Declaratory and VI. Counts II & VIII; 

Injunctive Relief 

Air Products and Union argue in favor of 

dismissing counts II and VIM for declaratory 

and injunctive relief on the basis that these 

emmts arc derivative of Americans other 

claims. (Docket Entry ##A & 6). In light 

or this court's resolution of American's other 

claims, dismissal on this basis is inipro|>cr. 

CONCLUSION 

In accordance and as provided in the fore

going discussion, this court RECOM

MENDS 211 that Air Products* motion to dis

miss (Docket Entry # 8) and Union's Motion 

In Dismiss (Docket Entry #5) be AL

LOWED in part and DENIED in part and 

thai Count VII be DISMISSED. 

O S "IT NUMBM SYSItM 

Joseph F. CONSOLO, Plaintiff, 

20 .  Any  ob jec t ions  lo  ih i s  Repor t  and  Recommen

da t ion  mus t  be  f i l ed  wi th  the  Cle rk  o f  Cou i l  

wi th in  t en  days  o f  rece ip t  o f  the  Repo i t  and  

Recommenda t ion  to  which  ob jec t ion  i s  made  and  

the  bas i s  fo r  such  ob jec t ion .  Any  pa r tv  may  

icspond  to  ano the r  pa r ly ' s  ob jec t ions  wi th in  t en  

Daniel F. GEORGE, Michael Mulvey, indi

vidually and as police officer, and The 

City of Worcester, Massachusetts, De

fendants. 

Civj A. No. 92-40047-GN. 

United States District Court, 

D. Massachusetts. 

Oct. 19, 1993. 

Arrestee brought § 1983 action against 

city and police officers. Defendants moved 

for directed verdicts. The District Court, 

Gorton, J., held that: (1) arrestee who al

leged that there was de facto city jiolicy 

permitting police officers to summarily pun

ish arrested persons by use of excessive force 

did not demonstrate existence of such policy 

for purposes of fi 1983 action, and (2) police 

officers who were acting in their official ca

pacity could not be held individually liable 

under Massachusetts law for aiTestee's 

claims of gross negligence. 

So ordered. 

1. Federal Civil Procedure «=»2127, 2142.1 

To grant motion for directed verdict, 

court must determine whether there is suffi

cient evidence to present an issue for jury or 

whether, based upon the evidence, reason

able jury could find only for movant and in 

making this determination, evidence must be 

viewed in light most favorable to party 

against whom motion is made. Fed.Rules 

Civ.Proc.Rule 50(a), 28 U.S.CA 

2. Civil Rights <^>206(3) 

To establish municipal liability under 

§ 1983, plaintiff must establish existence of 

policy or custom of city as well as causal link 

between that policy or custom and constitu-

days  a f t e r  se rv ice  o f  the  ob jec t ions  Fa i lu re  to  

f i l e  ob jec t ions  wi th in  the  spec i f i ed  t ime  wa ives  

the  r igh t  l o  appea l  the  i l i s l i i c l  com I s  o rde r  

Uni ted  S to les  v .  HSCUIHKH IVgw.  678  F .2d  376 ,  

378-79 (1st Cir.1982); United States v. Voleitcia-

Cn/Hte ,  792  F .2d  4 .  6  ( I M  Cir .1986) .  




